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With an increasingly deteriorating doctor-patient relationship, crisis of 
confidence between doctors and patients has already been far beyond our 
imagination. Our government is determined to do whatever lies in its power to 
ease the severity by “soft law enforcement” , but only to find out that fomenting 
medical dispute gradually falls slave to a favored tool for patients to settle in 
“private”. Apparently, “soft law enforcement” worsens the non-confidence 
between doctors and patients instead of appeasing both sides. Therefore, the 
intervene of law can help cope with medical dispute so as not to make both sides 
fail from lack of support. The focus of medical dispute is the attribution of 
liability which emphasizes the recognition of medical negligence. The 57th 
Article in our country’s Tort Liability Law is specially devoted to the duty of 
care for medical staff in the diagnosis and treatment. In other words, “medical 
level of the day” should be considered as a measurement of medical negligence, 
which can be called “medical level standard ” in the thesis. It’s a pity that 
“medical level standard ” has not been explained at length in current legislation 
and academia, so this thesis attempts to explore it in five chapters: 
The first chapter begins with the analysis “medical level standard ” in 
China an the fact that “medical routine standard” applied for medical 
malpractice and “qualified physician standard” for non-medical malpractice 
before implementing Tort Liability Act. Then proceeding from sampling 
statistics of legal precedents, it demonstrates that “ medical level standard” has 
not been widely used in judgment and no unanimous conclusion can be drawn 
from whether “uniform principle” or “difference principle” should be used in 
practice. The situation can be attributed to abstract connotation of “ medical 














The second chapter makes an attempt to illustrate the connotation of 
“ medical level standard” by studying “Theory of Medical Level” from Japan 
and other relevant theories. 
The core of “ medical level standard” lies in the establishment of “ medical 
level”, so the third chapter is intended to illustrate the connotation of“ medical 
level” and also analyzing the constitutive elements of“medical level”. Then 
compare “medical level” with“level of medical science” and “medical 
convention” to clarify its extensions. 
The forth chapter takes considerable space to expound and proves the 
rationality of “medical level standard ” and concludes that it is a standard of 
judging medical negligence which complies with the development of medical 
science, accords with behavioral characteristic of medical treatment, urges 
medical staff to update medical knowledge and finally promotes progress in 
medical science. 
The fifth chapter is the conclusion of the whole thesis with suggestions by 
the author: perfect Identification system of “medical level standard ”; examine 
“medical level standard” by using “uniform principle”; establish a system of 
judging medical negligence where “qualified physician standard” can be used in 
“emergency” to satisfy patients’ expectation, focusing on “ medical level 
standard” with “ medical routine standard” as its solid but overturnable basis. 
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为更好地处理医疗纠纷问题，全国人大常委会于 2009 年 12 月 26 日审




































为《侵权责任法》第 57 条和第 60 条所涉及到的关于“医疗水平”的条文




































































































                                                        
① 《医疗事故处理办法》第 2 条;《医疗事故处理条例》第 2 条. 
② 《医疗事故处理条例》第 49 条. 
③ 《侵权责任法》颁布后，因与《侵权责任法》相冲突，于 2013 年 4 月 8 日正式废止. 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
